INDIANA DEPARTMENT OF TRANSPORTATION
100 North Senate Avenue 7:
Room N758
Indianapolis, Indiana 46204-2216
(317) 232-5533 FAX: (317) 232-0238
An Equal Opportunity Employer ® http./fwww.in.gov/dot

MITCHELL E. DANIELS, JR.., Governor

THOMAS O. SHARP, Commissioner Writer’s Direct Line

To our INDOT Partners,

Over the next 10 years, Indiana will experience a road construction boom the likes of which has
never been seen in our state. During its 2006 session, the Indiana General Assembly approved the use of
Public-Private Partnerships (P3) under Indiana Code 8-15.7. This action places Indiana on the leading
edge of the emerging P3 industry in the United States. However, with such opportunity comes the duty o
ensure integrity, fair competition, and public responsibility in the procéss.

INDOT has created a draft Conflict of Interest Policy for our newly created P3 Division. This
document, when finalized, will provide guidance to consultants interested in participating in INDOT P3

projects. The policy defines relationships which would create conflicts of interest that would disqualify

future business opportunity in certain circumstances. The policy would only apply to business

relationships occurring for opportunities in P3 projects and not to traditional INDOT road construction
and consulting work,
This document is currently in draft form. INDOT welcomes your input on its contents and issues

which need to be included. Please send comments to:

Ryan A. Hoff

Legal Director, P3 Division
100 N. Senate Ave, Rm. N750
Indianapolis, IN 46204

Please return your comments by September 13, 2006. I look forward to working with you to make
Indiana’s P3 program a model which will make our state a national leader in transportation infrastructure

development.

rely, -

Joe Gustin
Deputy Commissioner
Division of Public Private Partnerships




INDIANA DEPARTMENT OF TRANSPORTATION

PUBLIC PRIVATE PARTNERSHIP (P3)
CONFLICT OF INTEREST GUIDELINES

I. Introduction

: art11ersh1p Program (“P3
ped these guidelines
1 connection with a P3

Indiana Department of Transportation (“INDOT”) Public Priv.
Program”), Indiana Code Title 8, Article 15.7, INDOT has
concerning actual or potential conflicts of interest (“Guidelines™)
Program project as defined in IC 8-15.7-2-14 (“Project).

These guidelines are intended to accomplish the

A.  Promote the integrity, competitiveness and.fairness'of the P3 Program and

INDOT’s P3 procurement processes;

unfair competitive advan :
Provide guidance to enable
concerning participation in t

delines, Consultants may not participate on a P3 proposer tcam on
y are currently performing or have nerformed services to INDOT.

discretion, that such par: icipation raises an actual or potential conflict of 1nterest, as set forth

in these Guidelines:

INDOT recognizes that, given the complexity of the P3 Program, there will be situations in
which there is a potential or actual conflict of interest but the strict application of these
Guidelines may not further the goals set forth above or that there will be tension between
some of such goals. The factors INDOT may examine in relation to a Consultant’s potential
or actual conflict of interest and their eligibility to perform services for INDOT or as part of a
P3 Program proposer include:
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Type of consulting services required,

Particular circumstances of the Project;

INDOT’s need for specialized expertise to implement a Project;

INDOT’s past, present, or future working relationship with the Consultant;
Time frame between the potential or actual conflict of interest situation and the
Project; and

Other factors deemed relevant by INDOT.

moOwp

=

INDOT also recognizes that any conflict of interest issue must be balanced with the necessity
to ensure that an adequate number of Consultants are available not only:to INDOT for its P3
Program, but also to P3 proposer teams on a Project.

These Guidelines do not attempt to address every conflict'situation that may arise in the
context of the P3 Program. These Guidelines do not nigad: 1
decision or determination when facts similar to th S ‘giverr as examples
occur during a Project. INDOT has the authority; in its sole dlSCI’thOIl to
case-by-case basis whether a material conflictof
INDOT, the specific Project and the P3 Program g«

appropriate.

11 Federal Legislation

applicable federal la
rules and regulatio

\ '11 utlllze the Federal Rules in examining any
I ‘m Furthermore nothing in these

actual or potent;i.al 18
Guidelines is intended

IV.  Definitions "

A. “Affiliate” means any entity which directly or indirectly controls, or is controlled by, or is
under common control, with the business entity.

B. “Conflict of Interest” means an actual or potential circumstance arising out of a
Consultant’s existing or past activities, business interests, contractual relationships and/or
organizational structure (i.e.:, parent entities, subsidiaries, Affiliates, etc.) wherein
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1. the Consultant is, or may be, unable to render impartial assistance and/or

advice to INDOT;

2. the Consultant’s objectivity is, or may be, impaired in performing the scope of
work INDOT desires;

3. the Consultant has an unfair competitive advantage;

4. the Consultant’s services to INDOT may create or actually creates an unfair

competitive advantage to a third party; or

d/or unfair competitive

5. there is a perception or appearance of impropri
( a result of Consultant’s

advantage benefiting the Consultant or a t
participation in a Project. -

C.
c afid revenue prOJecuons
ng financial advisory and banking
D.
professional reputation, and includes
indirect benefit of which a Consultant
E.

Agreement W
maintenance, pl

performed or will perform work on behalf of a
rformance of the consultant’s work for INDOT.

Project.

Capitalized terms that are not defined in these Guidelines shall have the meanings provided
in either the Federal Rules, or Indiana Code 8-15.7-2.

V. Scope of Guidelines

With these guidelines, INDOT addresses eight categories of Consultant services that may be
utilized in the context of a Project:

A. Preliminary engineering and architectural services (“PE Services™);

325415 2.DOC 3




Procurement services (“Procurement Services”);
Environmental and planning services (“E&P Services™);

Traffic and revenue services (“T&R Services™);

W o o w

Project oversight services (“PO Services”);

o

Financial services (“Financial Services™);
G. Legal services (“Legal Services™); and

H. Other consulting services (“Other Services™).

The foregomg enumerated serv1ces are collectlvely the : .,Se 1ces se of the different

to INDOT, and there are differences in the standar
to those categories, INDOT may, in its sole discretio
restrictions and limitations.

VI.  Application of Guidelines to"

If, in INDOT’s determination, the perfori
raises a potential or actual Conﬂlct of Inte}
apply 1nd1v1dua11y and:ind

¢ to perform certain Consultant services under these Guidelines,
ain eligible despite the employment of such individual, provided

VII. Time Period in which a Potential or Actual Conflict of Interest Applies.

If, in INDOT’s determination, the performance of the Consultant services described in .
Article VHI below raises a potential or actual Conflict of Interest, such Conflict of Interest
shall be deemed to exist for the firm for a period of one (1) year and, for the individuals
performing such work, for a period of one (1)year, whether or not such individual remains
employed with the firm at which the individual was employed when the potential Conflict of
Interest occurred. Following the expiration of the applicable period, the restrictions on
eligibility set forth in the applicable subsections of Article VIII below shall no longer apply
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absent a determination by INDOT, in its discretion, that the potential or actual Conflict of
Interest remains applicable.

VIII. Conflict of Interest Rules
A. Preliminary Engineering and Architectural Services

L. PE Services consist of some or all of the following services provided to
INDOT with respect to a Project:

a. preparation of preliminary design and architectyral documents and
reports that will be incorporated by othiers into P3 solicitation
documents (e.g., Request for Quali or Request for
Proposals); - :

b. utility and right-of-way mapping and provi
documents that will be mcorporated by others irt
documents.

1 similar technical
3 solicitation

2. PE Services do not include (i).evalu
connection with the development of
development of solici

1 01,f:§‘e’ ction of alignments in
documents, (i1) assistance with

s to INDOT#with respect to a Project, may be a
1ty owner team member consultant or

c ld provide an unfair competltlve advantage with respect to the

procurement for that Project;

- data and information provided to the Consultant in the

erformance of the PE Services is either irrelevant to the

procurement for the Project or available on an equal and timely basis

to all Proposers; and

c. the work products from the Consultant incorporated into or relevant
to the procurement for that Project are available on an equal and
timely basis to all Proposers.

4. Consultants performing PE Services for INDOT on a Project may participate
in a different Project as a Proposer or participating as an equity owner, team
member, consultant or subconsultant of, or to, a Proposer for the Project or
have a Financial or Other Interest in any of the foregoing entities with respect
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to that Project. However, INDOT reserves the right to restrict the ability of a
Consultant to participate in different Projects if in INDOT’s judgment, the
Consultant has, in the course of performing the PE Services for INDOT,
obtained access to or the ability to gain knowledge of confidential or sensitive
information, procedures, policies and processes that could provide an unfair
competitive advantage with respect to the procurement of the other Project or
otherwise has a Conflict of Interest.

A Consultant participating with respect to a Project as a Proposer or Operator
or as an equity owner, team member, consultant or subconsultant of orto a
Proposer or Operator or having a Financial or OthgrInterest in any of the
foregoing entities, is eligible to pursue PE Services work from INDOT for a

icitation documents, Operator
Public-Private

ot of the solicitation;
lementation of any evaluation criteria, process

bHc-Private Agreement; and/or
determined by INDOT as related to a P3

ely éngaged and providing Procurement Services to
roject may not participate as an equity owner, team member,
it or consultant of or to a Proposer, on any Project arising during

Interest in any of the foregoing entities on any Project.

A Consultant that performed Procurement Services on behalf of INDOT for a
Project and completed such services may be a Proposer or participate as an
equity owner, team member, subconsultant or consultant of, or to, a Proposer
on a different Project or have a Financial or Other Interest in any of the
foregoing entities with respect to a different Project, provided that INDOT is
satisfied that (i) the Consultant did not have access to or obtain knowledge of
confidential or sensitive information, procedures, policies and processes that
could provide an unfair competitive advantage to the Consultant or a Proposer




with respect to the different Project; and (ii) the data and information provided
to the Consultant in the performance of the Procurement Services was either
irrelevant to the procurement for the other Project or available on an equal and
timely basis to all Proposers on that Project. In such instances where INDOT
is satisfied in the manner described above, INDOT may still, in its discretion,
restrict the scope of Procurement Services for which the Consuitant may be
eligible to perform in order to further the intent and goals of these Guidelines.

4, A Consultant participating in a Project as a Proposer or as an equity owner,
team member, consultant or subconsultant of or to.a Proposer or having a
Financial or Other Interest in any of the foregoing entities, may not perform
Procurement Services for INDOT for anothet: Project at the same time. To the
extent that INDOT seeks to retain a Consu orm a scope of work
that includes both Procurement Servi | other work described in these
Guidelines (such as PE Services), thé Constiltant is not generally eligible for

sed Project;

ion of environmental analysis and impact documents relating
“ncluding facility and corridor analysis and draft and
1al envirshmental impact statements;

ing ‘associated with the NEPA approval, permitting and

carance process for the project; and

anning associated with other (non-NEPA) environmental
approvals, permitting and clearance for the project.

2. A Consultant actively engaged and providing E&P Services described in
Section C(1)(a-c) above, with respect to a Project may not (i) participate as an
equity owner, team member, consultant or subconsultant of or to a Proposer
for the Project or have a Financial or Other Interest in any of the foregoing
entities with respect to that Project, or (ii) have a Financial or Other Interest in
the Project at the time that the Consultant is providing the services identified
in Section C(1)(a-c).
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3. A Consultant actively engaged and providing E&P Services described in
Section C(1)(d) above with respect to a Project may be a Proposer or
participate as an equity owner, team member, consultant or subconsultant of
or to a Proposer for the Project or have a Financial or Other Interest in any of
the foregoing entities with respect to that Project, provided that INDOT is
satisfied that (i) the Consultant will not have access to or obtain knowledge of
confidential or sensitive information, procedures, policies and processes that
could provide an unfair competitive advantage with respect to the
procurement for the Project; (ii) the data and information provided to the
Consultant in the performance of the E&P Services is either irrelevant to the
procurement for that Project or available on an gqual and timely basis to all
Proposers; and (iii) the work products form the ultant incorporated into

timely basis to all Proposers.

4, A Consultant previously engaged: !
Project and which has comple
participate as an equity owner of,

subconsultant to a Proposer for that Proj

Interest in any of the forgoing entities pr

(i) the Consultant did not have a
or sensitive }pfonnatlon prqg,

> with resp'_‘ t to the procurement for that
ata and 1nfonnat10n prowded to the Consultant in the

ing E&P Services on behalf of INDOT for a Project may
a different Project as a Proposer or participating as an equity

mafiner on a different Project if, in INDOT’s judgment, the Consultant has, in
the course of performing E&P Services for INDOT, obtained access to or
knowledge of confidential or sensitive information, procedures, policies and
processes that could provide for an unfair competitive advantage with respect
to the procurement of that different Project or otherwise has a Conflict of
Interest
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6. A Consultant participating with respect to a Project as a Proposer or Operator
or as an equity owner, team member, consultant or subconsultant of or to a
Proposer or Operator or having a Financial or Other Interest in any of the
foregoing entities, is eligible to pursue E&P Services work from INDOT for
another Project (provided that, once such Consultant is retained to perform
E&P Services for INDOT, Sections C(2) and C(3) above shall apply).

D. Traffic and Revenue Services

1. Traffic and Revenue (T&R) Services consist of sg
services provided to INDOT:

a. conducting draft and investment‘

data mining and prepai‘f
connection with the traffi

d to pr0V1 dé T&R Services to INDOT with
1as completed such services may be a Proposer

available
om the

Il be no impact on that Project’s plan of finance, including the ability
tain and close funding and potential sources of funding.

4. Consultants performing T&R Services may participate on a different Project
as a Proposer, or participate as an equity owner, team member, consultant or
subconsultant of or to a Proposer for the different Project, or have a Financial
or Other Interest in any of the foregoing entities with respect to that different
Project. However, INDOT reserves the right to restrict the ability of a
Consultant to participate in such manner on a different Project if, in INDOT’s
judgment, the Consultant has, in the course of performing the T&R Services
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for INDOT, obtained access to or knowledge of confidential or sensitive
information, procedures, policies and processes that could provide an unfair
competitive advantage with respect to the procurement of that different
Project or otherwise has a Conflict of Interest.

5. A Consultant participating with respect to a Project as a Proposer or Operator
or as an equity owner, team member, consultant or subconsultant of or to a
Proposer or Operator or having Financial or Other Interest in any of the
foregoing entities, is eligible to pursue T&R Serviceg:work from INDOT for
another Project (provided that, once such Consultafit'is retained to perform
T&R Services for INDOT, Section D(2) above.ghal

. Financial Services

1. Financial Services consist of some ofall of 'thé following's

cial aspects of the solicitation
.

anker for a Proposer, on any Project arising
¢ Consultant’s engagement with INDOT or have a
rest in any of the foregoing entities with respect to any

t previously engaged to provide Financial Services to INDOT on
which has completed such services may be a Proposer or may

, 4lé as an equity owner, team member, consultant or subconsultant of
or tg @' Proposer for another Project, or have a Financial or Other Interest in
any of the foregoing entities with respect to such other Project, provided that
INDOT is satisfied (i) the Consultant did not have access to or obtain
knowledge of confidential or sensitive information, procedures, policies and
processes that could provide an unfair competitive advantage with respect to
the procurement for that Project; (ii) the data and information provided to the
Consultant in the performance of the Financial Services is either irrelevant to
the procurement for that Project or available on an equal and timely basis to
all Proposers; (iii) the work products from the Consultant incorporated into or
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relevant to the procurement for that Project are available on an equal and
timely basis to all Proposers.

4, Generally, Consultants participating with respect to a Project as a Proposer or
Operator or as an equity owner, team member financial
consultant/advisor/banker, consultant or subconsultant of or to a Proposer or
Operator or having a Financial or Other Interest in any of the foregoing
entities, shall be eligible to pursue Financial Services from INDOT for a
different Project (provided that once such Consultangs retained to perform
Financial Services for INDOT, Section E(2) and E{3} abeve shall apply).

F. Project Oversight Services

1. Project Oversight (PO) Services consi
services:

design review

claims managemert
pubhc relations and co

TR e RO TP

s a Financial or Other Interest in any of the
ith respect to that Project.

a different Project as a Proposer or participating as an equity
ember, consultant or subconsultant of or to a Proposer for the

regoing entities with respect to that different Project. However, INDOT
resetves the right to restrict the ability of a Consultant to participate in such
manner on a different Project if, in INDOT’s judgment, the Consultant has, in
the course of performing the PO Services for INDOT, obtained access to
confidential or sensitive information, procedures, policies and processes that
could provide an unfair competitive advantage with respect to the
procurement of that different Project or otherwise has a Conflict of Interest.

4, Generally, a Consultant participating with respect to a Project as a Proposer or
Operator or as an equity owner, team member, consultant or subconsuitant of
or to a Proposer or Operator or having a Financial or Other Interest in any of
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the foregoing entities is eligible to pursue PO Services work from INDOT for
a different Project (provided that, once such Consultant is retained to perform
PO Services for INDOT, Section F(2) above shall apply).

G. Legal Services

1.
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Legal Services consist of some or all of the following services:

a. providing advice on legal issues and strategies relating to project
environmental approvals, planning, proc 1ent, financing, contract
administration, risk management and disputes/claims/litigation; and

b. reviewing, drafting and negotiatingp ment documents, project
contracts and other documents

A Consultant who is providing or has
respect to a Project may not provis
owner, team member, consult
Project, or have a Financial or Oth
with respect to that Project.

as an equity owner, team member, legal advisor, consultant or subconsultant
of or to a Proposer or having a Financial or Other Interest in any of the
foregoing entities, is not eligible to be hired to perform Legal Services for
INDOT for another Project at the same time. However, once the procurement
process is completed for the Project in which the Consultant is participating as
a Proposer or as an equity owner, team member, legal advisor, consultant or
subconsultant of or to a Proposer or a Potentially Adverse Agency, the
Consultant will be eligible to be retained by INDOT to perform Legal

12




Services for a different Project (provided that, once such Consultant is
retained to perform Legal Services for INDOT, Sections G(2} and G(3) above

shall apply).

H. Other Services

Professional engineering, financial, legal and consulting services utilized from
time to time by INDOT with respect to a Project that do not fall within any of
the categories described above will be analyzed by INDOT on a case-by-case

basis, applying the principles and goals set forth in‘these Guidelines.
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